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And You Call Yourself a Journalist?:
Wrestling With a Definition of
"Journalist" in the Law
Clay Calvert
Unlike law or medicine, no course of study, examination, or
license is required to practice journalism in the United States.'

One need not major in journalism or even attend college.2
Defining who is a journalist'-separating the posers from the
professionals-thus is as difficult today as defining news.4
For instance, is Matt Drudge, publisher of the on-line electron-

ic publication Drudge Report,5 a journalist or merely a gossip

1.

See JAMES FALLOWS, BREAKING THE NEWS: How THE MEDIA UNDERMINE

AMERICAN DEMOCRACY 150 (1996) (arguing that journalism is not a profession because it
lacks fixed standards for admission and does not require mastery over a specialized field of
knowledge).
2. For example, ABC news anchor Peter Jennings' formal higher education consisted
of a few weeks of night school at Carleton University in Ottawa, Canada, before he dropped
out. See ROBERT GOLDBERG & GERALD JAY GOLDBERG, ANCHORS: BROKAW, JENNINGS,
RATHER AND THE EVENING NEWS 131 (1990).
3. "When one asks who they [journalists] are, there is a debate over whether the
designation journalist applies only to those employed by media organizations or also to
'lonely pamphleteers,' freelance writers, and others." Everette E. Dennis, Foreword:
Background Check-Why the Public Needs to Know More About News People, in DAVID H.
WEAVER & G. CLEVELAND WILHOIT, THE AMERICAN JOURNALIST IN THE 1990S at ix-x
(1996).
4. See KATHLEEN HALL JAMIESON & CARLYN KOHRS CAMPBELL, THE INTERPLAY
OF INFLUENCE 39 (4th ed. 1997) ("Just what is news? Despite many efforts, no neat,
satisfactory answer to that question has been found."). Traditional news values include
timeliness, proximity, prominence, consequence, and human interest. See Carlin Romano,
The Grisly Truth About Bare Facts, in READING THE NEWS 38, 59 (Robert Karl Manoff &
Michael Schudson eds. 1986). News ultimately is a product that journalists create and
construct. See Michael Schudson, The Sociology of News Production,in SOCIAL MEANINGS
OF NEWS 7, 7 (Dan Berkowitz ed. 1997).
5. The Drudge Report is "a gossip column focusing on gossip from Hollywood and
Washington, D.C." Blumenthal v. Drudge, 992 F. Supp. 44, 47 (D.D.C. 1998). It is best
known for breaking the sex scandal between President Bill Clinton and erstwhile White
House intern Monica Lewinsky. See PETE HAMILL, NEWS IS A VERB: JOURNALISM AT THE
END OF THE TWENTIETH CENTURY 8-9 (1998) (observing that "an amateur gossip 'zine
called the Drudge Report" broke the story).
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monger?6 Is Larry King, host of Larry King Live, a journalist or
7

just an entertaining talk show host?
Determining who is a journalist is more than just an esoteric
question debated by ivory tower academics and journalism
professors. The determination has major legal implications.8
Although reporters generally are subject to the same legal
standards that apply to the public at large,9 individuals dubbed

6. On the question of whether Matt Drudge is a journalist, Marvin Kalb recently
observed in an interview:
You know, journalism is not a profession where you have to be bonded or
licensed. Anybody can become a journalist. Anybody can walk in a room and
say, I've got a pad and a pen, and I'm a reporter. Which is exactly what Matt
Drudge has done, I might add.
Gloria Borger, Matt Drudgeis Not My Colleague, HARV. INT'L J. PRESS/POL., Summer 1998,
at 132, 132. Mike Godwin, counsel to the Electronic Frontier Foundation, calls Drudge "the
Internet's first political gossip columnist." MIKE GODWIN, CYBER RIGHTS: DEFENDING
FREE SPEECH IN THE DIGITAL AGE 94 (1998).

7. Larry King frequently interviews politicians and political figures, and he is
sometimes credited as the father of talk show democracy. See Father of "talk show
democracy": On the line with Larry King, MEDIA STUD. J., Spring 1994, at 123, 123. On the
other hand, King is known for throwing "softball questions" at his guests. Kathleen
Dougherty, Confessions of a "Softie", AM. JOURNALISM REV., Nov. 1996, at 16, 16. He also
was excluded from Washingtonian magazine's list of Washington's Top 50 journalists in 1997.
See Who's In, Who's Out, WASHINGTONIAN, Sept. 1997, at 49, 49. And King crosses the line
of celebrity/entertainer when he appears in cameo roles as himself in movies such as WAG
THE DOG. See Desson Howe et al., Film Capsules, WASH. POST, Feb. 27, 1998, at N45
(noting the "ubiquitous" King's "lame" cameo in Wag the Dog).
8. Although this Article focuses on the importance of this issue in the context of a legal
privilege not to testify or divulge information, the determination of who is a journalist is
important in other areas as well. For instance, the right to travel to enemy countries may
depend upon whether the alleged journalist is a member of the institutionalized press or a
free-lance writer. See John Spicer Nichols, Testing the Constitutionalityof U.S. Licensing of
News Gatherers and Researchers Traveling to Cuba, 25 J. GOV'T INFO. 225, 225 (1998)
(analyzing the constitutionality of United States policy regarding the travel of journalists to
Cuba).
9. The United States Supreme Court has recognized a long line of cases holding that
"generally applicable laws do not offend the First Amendment simply because their
enforcement against the press has incidental effects on its ability to gather and report the
news." Cohen v. Cowles Media Co., 501 U.S. 663, 669 (1991). Laws that do not target or
single out the press for regulation typically are "not subject to stricter scrutiny than would
be applied to enforcement against other persons or organizations." Id. at 670.
A vivid example of the maxim that journalists are subject to the same legal standards
as other members of the public occurred in 1998 when a federal district court rejected a
journalist's claim that a federal statute prohibiting the receipt and transmission of child
pornography could not be applied to him because he was a journalist researching a story
about the availability of child pornography on the Internet. See United States v. Matthews,
11 F. Supp. 2d 656, 660-64 (D. Md. 1998).
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"journalists" by courts may have special standing t" to assert a
qualified privilege"1 in legal proceedings to refuse to divulge the
identity of sources and to reveal unpublished information. 2 Who
falls within this elite, protected class?

The jurisprudence protecting journalists from compelled
disclosure is exceedingly complex, premised upon a combination of
the First Amendment,13 state statutory and constitutional law, and
the common law. 4 A First Amendment-based qualified privilege

for journalists to resist compelled disclosure, grounded in the
concurring and various dissenting opinions in the Supreme Court's
fractured decision in Branzburg v. Hayes, 5 has been recognized

by the vast majority of federal appellate courts in non-grand jury
settings."
10. "Standing is the determination of whether a specific person is the proper party to
bring a matter to the court for adjudication." ERWIN CHEMERINSKY, CONSTITUTIONAL
LAW: PRINCIPLES AND POLICIES 55 (1997).

11. A qualified or limited privilege is one that maybe overcome in some circumstances,
in contrast to an absolute privilege which is unconditional. See infra notes 181-182 and
accompanying text.
12. See generally JOHN D. ZELEZNY, COMMUNICATIONS LAW: LIBERTIES, RESTRAINTS,
AND THE MODERN MEDIA 255-265 (describing the nature and scope of the qualified
reporter's privilege in criminal and civil proceedings recognized today by most federal
appellate courts). There is a split of authority as to whether a qualified privilege applies to
non-confidential information. See United States v. Smith, 135 F.3d 963, 970 n.2 (5th Cir.
1998) (citing cases).
13. The First Amendment to the United States Constitution provides in relevant part
that Congress shall make no law abridging the freedom of speech or of the press. See U.S.
CONST. amend. I. The Free Speech and Free Press Clauses are incorporated through the
Fourteenth Amendment Due Process Clause to apply to state and local governments. See
U.S. CONST. amend. XIV; Gitlow v. New York, 268 U.S. 652, 666 (1925).
14. MARC A. FRANKLIN & DAVID A. ANDERSON, CASES AND MATERIALS ON MASS

MEDIA LAW 483 (5th ed. 1995). Today, twenty-nine states have adopted statutes known as
shield laws that offer varying degrees of protection to journalists who are the targets of
subpoenas,,and fifteen states without shield laws have court-created protection for journalists.
See Laurence B. Alexander & Ellen M. Bush, Shield Laws on Trial:State Court Interpretation
of the Journalist'sStatutory Privilege,23 J. LEGIS. 215, 217 (1997).
15. 408 U.S. 665 (1972). After Branzburg, "most courts that have faced the question
have concluded that there is a qualified privilege for a journalist to protect the identity of
a confidential source, at least in the course of libel litigation." ROBERT D. SACK & SANDRA
S. BARON, LIBEL, SLANDER, AND RELATED PROBLEMS 707 (2d ed. 1994). The crucial
opinion in Branzburgis Justice Lewis Powell's concurrence. See Clay Calvert, The Reporter's
Privilege v. The Corporate-Interest Muzzle: Phillip Morris Cos., Inc. v. ABC, Inc., 22 U.
DAYTON L. REV. 1, 10-11 (1996) (describing the opinions in Branzburg).
16. See, e.g., Shoen v. Shoen, 5 F.3d 1289, 1292 (9th Cir. 1993). Lower appellate courts,
"building upon the various opinions in Branzburg,have almost unanimously fashioned a First
Amendment-based privilege protecting journalists from compelled disclosure of their
confidential sources and other species of unpublished information." Lee Levine, Branzburg
v. Hayes: The Law of Reporter'sPrivilege, Introduction, COMM. LAW., Spring 1997, at 1, 1.
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Despite wide recognition today of such a federal qualified
privilege, there are surprisingly "few cases that discuss who, beyond
those employed by the traditional media, has status to raise the
journalist's privilege."' 7 It is ironic, of course, that the threshold
question of whether a person who claims to be a journalist really
is a journalist for the purpose of asserting the reporter's privilege
is seldom explored by courts. 8
Conceptual problems in defining journalist, however, are not
new. In fact, these problems were a reason that a majority of
Justices refused to recognize a constitutional reporter-source
privilege in grand jury proceedings in Branzburg. Writing the
Court's opinion, Justice Byron White reasoned:
The administration of a constitutional newsman's privilege
would present practical and conceptual difficulties of a high
order. Sooner or later, it would be necessary to define those
categories of newsmen who qualified for the privilege, a
questionable procedure in light of the traditional doctrine that
liberty of the press is the right of the lonely pamphleteer who
uses carbon paper or a mimeograph just as much as of the large
metropolitan publisher who utilizes the latest photocomposition
methods. 9
What criteria, then, do federal courts employ to decide who is
a journalist under the qualified First Amendment privilege against

See generally Monica Langley & Lee Levine, Branzburg Revisited: ConfidentialSources and
FirstAmendment Values, 57 GEO. WASH. L. REV. 13 (1988) (providing an excellent summary
of the law of confidential source privilege and the policies behind the privilege). A qualified
privilege grounded in the First Amendment is most likely to be recognized by courts in civil
cases in which the reporter is not a party to the litigation, while it is least likely to exist when
a reporter is called to testify in grand jury proceedings. See THE FIRST AMENDMENT
HANDBOOK 36-37 (Jane E. Kirtley ed., 4th ed. 1995).
17. In re Madden, 151 F.3d 125, 128 (3d Cir. 1998). See Dennis supra note 3, at ix
(observing that "[c]ourts and constitutional scholars have been wary about defining who
journalists are and what journalism is").
Cases other than those described in the text of this article that have addressed the
issue include Silkwood v. Kerr-McGee Corp., 563 F.2d 433, 436-37 (10th Cir. 1977) (holding
that a documentary filmmaker was entitled to invoke the privilege but failing to articulate
a test or rule for making the determination in future cases); and Appicella v. NcNeil
Laboratories,Inc., 66 F.R.D. 78, 85-86 (E.D.N.Y. 1975) (holding that the chief executive
officer of a technical publication could assert the privilege).
18. "There is little case law that discusses who, beyond the traditional media, is covered
by journalists's privilege." Kraig L. Baker, Are Oliver Stone and Tom Clancy Journalists?
Determining Who Has Standing to Claim the Journalist'sPrivilege, 69 WASH. L. REV. 739,
740 (1994).
19. Branzburg v. Hayes, 408 U.S. 665, 703-04 (1972).
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compelled disclosure? The Third Circuit Court of Appeals directly
addressed that question for the first time in 1998 in In re Madden.2" As the appellate court observed, "Although we have

determined that a journalist's privilege exists, we have never
decided who qualifies as a 'journalist' for purposes of asserting
it."'" Prior to Madden, in fact, only one other federal appellate
court, the Court of Appeals for the Second Circuit in von Bulow ex
rel. Auersperg v. von Bulow,22 had fashioned a test to decide who
has status to invoke a journalist's privilege.23
The Madden decision, which captured national attention in The
New York Times,24 is vitally important in an era in which news
and entertainment often meld into one, and the line separating

journalists from celebrities blurs.2" The case arises in a non-traditional journalistic context that brings the increasingly false
dichotomy between news and entertainment into high relief. The

person claiming the journalist's privilege was writing and then

taping 900-number promotional telephone messages for his
employer, the World Championship Wrestling, Inc.26 As the
appellate court observed in Madden, the putative journalist was

"certainly not engaged in investigating, publishing, reporting or

broadcasting in the traditional sense."27 The circumstances under
which the privilege was asserted suggest dangers with expansive
definitions of "journalist" when the person claiming the privilege

20. 151 F.3d 125 (3d Cir. 1998).
21. Id. at 128.
22. 811 F.2d 136 (2d Cir. 1987).
23. See In re Madden, 151 F.3d at 128. The test created in von Bulow was adopted six
years later by the Ninth Circuit Court of Appeals. See Shoen v. Shoen, 5 F.3d 1289, 1293
(9th Cir. 1993) (finding the reasoning in von Bulow "persuasive" and concluding that a
freelance book author was entitled to assert the privilege).
24. See Max Frankel, Macho Man vs. the News, N.Y. TIMES MAG., Nov. 22,1998, at 40;
William Glaberson, Wrestling Insults Fuel Free Speech Case, N.Y. TIMES, Oct. 24, 1998, at
A10.
25. "[T]elevision tends to turn its news into a form of entertainment." NEIL POSTMAN
& STEVE POWERS, HOW TO WATCH TV NEWS 155 (1992). See Richard M. Cohen, The
Corporate Takeover of News, in CONGLOMERATES AND THE MEDIA 31, 36 (Erik Barnouw
et al. eds. 1997) (observing that news today has been redefined by marketplace forces under
which "[n]ews values, once no-frills, no-nonsense, have been recast according to corporate
perceptions of what sells."). High-paid journalists today increasingly take on roles of
celebrity status as opposed to hard-nosed reporter. See generally Alicia C. Shepard, Take
the Money and Talk, AM. JOURNALISM REV., June 1995, at 18 (analyzing the debate over
enormous speaking fees and honoraria paid to celebrity journalists like Cokie Roberts).
26. In re Madden, 151 F.3d at 126.
27. Id. at 128.
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is not
engaged in the traditional activity of investigative report28
ing.
The case also is the first to mention explicitly the World Wide
Web when considering who is a journalist. 29 The Internet 3 today
rapidly is becoming
both a favorite place and a new frontier for
31

gathering news.

Determining when an on-line, Internet publisher has standing
to claim a qualified journalist's privilege undoubtedly will be an
important issue in the next millennium. More individuals like Matt
Drudge will dispense information-perhaps news, or perhaps gossip

masquerading as news-on the Web. They may, at times, attempt
to invoke a journalist's privilege to protect their confidential
sources. When they do, courts will be forced to wrestle with the
issue of whether they are indeed journalists. Clear criteria will be
needed to make these decisions.
Finally, Madden is intriguing because the Third Circuit drew
a line between news and entertainment/advertising in considering
whether the individual claiming the privilege was a journalist. The
distinction, however, between news and entertainment rapidly is
fading in the world of infotainment.32

28. See generally JAMES S. ETrEMA & THEODORE L. GLASSER, CUSTODIANS OF
CONSCIENCE: INVESTIGATIVE JOURNALISM AND PUBLIC VIRTUE (analyzing and critiquing

the practices and processes of investigative journalism in the United States).
29. Madden, 151 F.3d at 129 (providing that the test established "does not grant status
to any person with a manuscript, a web page, or a film") (emphasis added).
30. Internet refers to "a collection of protocols that allows thousands of computer
networks to communicate with each other." David R. Friedman & Matt Jackson, Alachua
Free-Net: Looking for the FirstAmendment at One Outpost on the Information Highway, 1
COMM. L. & POL'Y 437, 441 (1996).

31. See Felicity Barringer, Media: The Internet News Audience is Young, Male and
Hungry for Facts. And its checking in from work, N.Y. TIMES, July 27, 1998, at D8 (citing
research conducted by the Pew Research Center for the People and The Press conducted in
1998 that reveals that one out of five Americans goes on line at least once each week to get
news).
32. Doris Graber, professor of political science at the University of Illinois at Chicago,
summarizes the confluence of factors that produce what she calls infotainment:
The media's dilemma lies in the structure of the media system in the United
States. It is predominantly a private business that receives its financial support
largely from advertisers or audience fees. To stay lucrative, the general audience
media must maximize the number of viewers. This often results in news formats
geared to publics that are not well versed in political issues and not particularly
interested in them. Generally, media organizations have responded to this
challenge with more brevity, simplicity, and, if possible, entertaining angles to
news stories. When they operate in this spirit of these guidelines, they often
produce shallow infotainment.
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The opportunity to provide a judicial definition of "journalist"
thus provides courts with a propitious chance to reconsider
fundamental public policy questions of why journalists deserve
constitutional protection under the Free Press clause of the First
Amendment.33 As journalists serve up a profitable commodity
they call news-all the while pandering to readers' and viewers'
wants rather than to their needs 34-the Free Press clause increasingly seems to serve merely as a shield to protect bottom-line
interests rather than as a sword to serve democracy. A revised
theory of the role of journalists in a democracy is needed.3 5
The battle over who is a journalist ultimately, then, cuts to
-and sheds light on-two critical and inextricably linked questions
in First Amendment jurisprudence. First, who is a member of the
"press" as that term is used in the First Amendment? Second,
what is the primary mission of the press in a self-governing
democracy? In the process of defining the criteria for determining
who is a journalist, courts can create and later apply factors and
tests that answer these questions, thereby defining journalists' roles
in democracy.
If journalists, however, are defined by the primary goal or
mission they serve-as providers of news, as opposed to providers
of entertainment, as the Madden court suggests 3 6-troubling First
Amendment questions inevitably arise. Will journalists who work
Doris A. Graber, Whither Televised Election News? Lessonsfrom the 1996 Campaign,HARV.
INT'L J. PRESS/POL., Spring 1998, at 112, 117.
33. Courts, by articulating legal standards and privileges that protect the press, often
influence journalism standards and practices. See generally Brian C. Murchison et al.,
Sullivan's Paradox: The Emergence of Judicial Standards of Journalism, 73 N.C. L. REV. 7
(1994) (providing an excellent and rich review of the judicial creation of journalistic
standards). "[Aippellate courts-through their articulation of defenses and privileges to
protect journalists in areas such as defamation-articulate visions of press duties that are
worthy of legal protection. Courts, in other words, influence journalism standards and
articulate a role for the press in democracy." Clay Calvert, Clashing Conceptions of Press
Duties: PublicJournalistsand the Courts, 2 COMM. L. & POL'Y 441, 443-44 (1997).
34. See George Albert Gladney, Giving Readers What They Want or Need?, in
CONTEMPORARY MEDIA ISSUES 291, 292 (William David Sloan & Emily Erikson Hoff eds.
1998) (observing that a fundamental question about journalism is whether journalists should
"give readers what they need to make intelligent decisions in a participatory democracy, or
should they give readers what they want, even it means forgetting public policy considerations") (emphasis added).
35. Herbert Gans, professor of sociology at Columbia University, argues that journalists
today "need a better theory of democracy, one that reflects the government and political
system that they actually cover." Herbert J. Gans, What Can JournalistsActually Do for
American Democracy?, HARV. INT'L J. PRESS/POL., Fall 1998, at 6, 9.
36. See infra notes 103-123 and accompanying text.
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for programs that blend entertainment with news, such as Dateline
and 20/20, fall outside the scope of protection? Will journalists for
shows such as Inside Edition or Extra receive protection under the
privilege? The answer, after Madden, depends on how a court
defines news, and, by extension, journalism. This Article suggests
that finding a precise and appropriate definition of news and
journalism is a nearly impossible task.37
Part I of this Article explores the criteria fashioned by federal
appellate courts in a trio of recent decisions for determining who
is a journalist under the qualified First Amendment reporter's
privilege.3"
Part II then critiques the Madden standard for
journalistic status, examines possible alternative criteria for making
this determination, and finally compares the Madden test with
standards set forth in state shield laws. 39 Part III ultimately
concludes that the Madden test provides courts with substantial
opportunity for protecting non-traditional journalists like Matt
Drudge who work in non-traditional media, but is so flexible that
it sweeps up and protects speech that serves a radically different
purpose than speech that serves democratic self-governance or the
collective-level needs of society."
By defining journalist in
relation to the concept of news, the Madden standard employs one
indefinable term-journalist-to define another indefinable term
-news.
I.

Defining the Privileged Class: A Matter of Intent, Action,
and Content

Starting in 1987 and continuing in 1998, three federal appellate
courts, the Second, Third, and Ninth Circuits, created or adopted
criteria for determining who is a journalist for purposes of asserting
a qualified federal reporter's privilege. The standards adopted by
the those courts, as well as the policies and rationales behind them,
are described below.

37. Journalism "refers to many things, from the most honored traditions of reporting
to live cable coverage of events to all the varied activities that happen under the banners of
journalistic institutions." Katherine Fulton, A Tour of Our Uncertain Future, in READINGS
IN MASS COMMUNICATION: MEDIA LITERACY AND CULTURE 60, 62 (Kimberly B. Massey

ed. 1999).
38. See infra notes 41-126 and accompanying text.
39. See infra notes 127-203 and accompanying text.
40. See infra notes 204-211 and accompanying text.

1999]

AND YOU CALL YOURSELF A JOURNALIST?

A. von Bulow ex rel. Auersperg v. von Bulow
In von Bulow, the Second Circuit Court of Appeals faced the
question of "whether one who gathers information for a purpose
other than traditional journalistic endeavors and who later decides
to author a book using such information may then invoke the First
Amendment to shield the production of the information and the
manuscript., 41 It was, as the court observed, an issue of first
impression
that did "not appear to have been decided by any other
42
court.,

1. The Rule-To resolve the issue, the appellate court
articulated what might be called an intention-for-public-dissemination standard for determining status as a journalist. The Second
Circuit held that in order to claim the journalist's privilege, the
claimant "must demonstrate an intent to use the material ... to
disseminate information to the public and that 4such
intent existed
3
as the inception of the newsgathering process.,
The court noted that this test requires "an intent-based factual
inquiry ' 44 and that "the talisman invoking the journalist's privilege
is intent to disseminate to the public at the time the gathering of
information commences."45 Thus, this test has two prongs-an
activity element and an intention element. If an individual is
engaged in the activity of gathering or receiving information, and,
at the time the information is being gathered or received, the
individual's intent is to disseminate it to the public, then the
individual may be able to claim a journalist's privilege. Intention
to disseminate the information subsequent to its acquisition will not
suffice.
It is important to note what is not required for one to be a
journalist under this test. The Second Circuit emphasized that one
need not be a member of the "institutionalized press" to successfully claim the privilege, so long as the person is involved "in activities
traditionally associated with the gathering and dissemination of
news."46 Likewise, prior experience as a professional journalist is

41.
42.
43.
44.
45.
46.

811 F.2d 136, 142 (2d Cir. 1987).
Id.
Id. at 144.
Id.
Id.
von Bulow, 811 F.2d at 142.
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not required to successfully invoke the privilege, as the court
observed that "[t]he burden may be sustained by one who is a
novice in the field."47 Finally, the court remarked that the mode
or manner of dissemination was not determinative of journalistic
status, observing that "dissemination may be by newspaper,
magazine, book, public or private broadcast medium, handbill or
48
the like.,
2. Application of the Rule-In von Bulow, the individual
claiming the privilege, Andrea Reynolds, could not satisfy this
standard. 49 Reynolds had refused to produce certain documents
as a third-party witness in civil litigation filed on behalf of comastricken Martha von Bulow against her socialite-millionaire
husband, Claus von Bulow, for allegedly
injecting her surreptitious50
ly with insulin and other drugs.
The documents Reynolds tried to suppress, based on the
reporter's privilege, included:
(1) investigative reports she
commissioned about Martha von Bulow's children, (2) notes she
took during the criminal trial of Claus von Bulow, and (3) an
unpublished manuscript she drafted about Claus von Bulow's
prosecution. 51 Applying the intent-for-public-dissemination test,
the appellate court held that Reynolds was not a journalist for the
purpose of resisting compelled production of each item.52
In reaching its conclusion that Reynolds did not satisfy the
intent-for-public-dissemination test, the court found persuasive the
fact that Reynolds, not an employee of journalism organization,
had gathered the reports about the children for her own peace of
mind and, at the time, her primary concern was vindicating Claus
von Bulow.53 Also, the court noted that the notes taken during
the trial, according to Reynolds' own testimony, were "worthless
doodles., 54 Finally, all materials in the manuscript were either
already in the public domain or, like the investigative reports about
the von Bulow children, were otherwise already discoverable.5

47.
48.
49.
50.
51.
52.
53.
54.
55.

Id. at 144.
Id.
See id. at 145.
See id. at 139.
See von Bulow, 811 F.2d at 138.
See id. at 145-47.
See id. at 145.
Id. at 139.
See id. at 145.
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The confidential sources that she claimed to have used for the book
stemmed from relationships with the sources developed prior to the
time she started writing the book.56
The appellate court concluded that because Reynolds gathered
all of the information in question "for purposes other than to
disseminate to the public, we decline to serve as a judicial seamstress to alter the protective cloak of the First Amendment in order
to fit her now., 57 She thus was unable to claim the journalist's
privilege and was ordered to produce the subpoenaed docu58
ments.
3. The Rationale Behind the Rule-That the Second Circuit's
test focused on intent to disseminate information to the public,
rather than mode of dissemination, journalistic experience, or job
title of the person asserting the privilege is not surprising. The
court specifically noted that the journalist's privilege "emanates
from the strong public policy supporting the unfettered communication of information by the journalist to the public."5 9 It is the
communication flow to the public that is paramount, not the
manner of communication, experience, or the title of the person
communicating it.
In rejecting a mode of communication test, the von Bulow
court quoted the United States Supreme Court's admonition in
Lovell v. Griffin' that "[t]he press in its historic connotation
comprehends every sort of publication which affords a vehicle for
information and opinion. '' 61 This admonition comports with the
Court's statement in Branzburg that the "informative function
asserted by representatives of the press ... is also performed by
lecturers, political pollsters, novelists, academic researchers, and
dramatists., 62 The Second Circuit drew on this language to
support its decision not to create a test premised on the institutional status of the organization employing the individual claiming the
privilege.63

56.
57.
58.
59.
60.
61.
62.
63.

See von Bulow, 811 F.2d at 146.
Id.
See id. at 147.
Id. at 142.
303 U.S. 444 (1938).
von Bulow, 811 F.2d at 144 (quoting Lovell, 303 U.S. at 452).
Branzburg v. Hayes, 408 U.S. 665, 705 (1972).
See von Bulow, 811 F.2d at 145.
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B. Shoen v. Shoen
In Shoen v. Shoen 4, the Ninth Circuit Court of Appeals also
considered the application of the qualified privilege to an individual
writing a book. The court framed the issue as "whether an
investigative author, at work on a forthcoming book, may be
compelled to testify and produce notes and tape recordings of
interviews he conducted with a source who happens to be a
defendant in a defamation action."6 5 The plaintiffs seeking the
information argued at trial that the individual claiming the privilege
had no standing to assert the privilege because he was not a
member of the "institutionalized print or broadcast media."66
1. The Rule-The Ninth Circuit began by noting that the
Second Circuit in von Bulow was the only to circuit to address the
issue of whether the reporter's privilege was limited to journalists
employed by the traditional print or broadcast media.67 The
68
Ninth Circuit found the reasoning in von Bulow "persuasive,
and refused to narrowly limit the privilege to protect only newspaper and television reporters. It held, instead, that the "journalist's
privilege is designed to protect investigative reporting, regardlessof
the medium used to report the news to the public., 69 In rejecting
a medium-specific test for determining journalistic status, the court
remarked that "[w]hat makes journalism journalism is not its
format but its content."70
This dictum about content-over-form is critical for extending
the privilege to relatively new media such as the Internet.71
Although the Shoen decision neither mentioned nor acknowledged

64. 5 F.3d 1289 (9th Cir. 1993).
65. Id. at 1290.
66. Id. at 1293. The appellate court noted that although the plaintiffs were not
challenging the district court's ruling that the journalist's privilege was applicable, the court
nevertheless addressed the issue because "it is essential to [their] reasoning in deciding this
appeal." Id. at 1293 n.6.
67. See id. at 1293.
68. Id.
69. Shoen, 5 F.3d at 1293. (emphasis added).
70.

Id.

71. The Internet began in 1969 as one network called ARPANET, an acronym for the
Department of Defense's Advanced Research Projects Agency. See TRACY LAQUEY, THE
INTERNET COMPANION: A BEGINNER'S GUIDE TO GLOBAL NETWORKING 3 (1993). Today
the Internet can be thought of as "a loose amalgam of thousands of computer networks
reaching millions of people all over the world." Id. at 1.
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the Internet or the World Wide Web as journalistic fora, the court's
emphasis on content, and its concomitant disregard of format,
provides a foundation on which to build an argument for the
extension of the privilege to those who practice journalism in
cyberspace.72 The critical question, as the court wrote, is not the
medium but whether an individual "is gathering news for dissemination to the public."73
The Ninth Circuit then proceeded to adopt the two-part
activity-and-intention test articulated by the Second Circuit in von
Bulow. Thus, after the Shoen decision, two Circuits will allow the
privilege if the person gathered information for public dissemination, and the person intended to disseminate the information at the
time it was gathered.74
Implicit in this two-part test, however, is a third requirement:
the information in question-the content gathered and the product
disseminated-must be news. This necessarily follows from the
Ninth Circuit's statements that "[w]hat makes journalism journalism
is not its format but its content"7 5 and that "the critical question
for deciding whether a person may invoke the journalist's privilege76
is whether she is gathering news for dissemination to the public.,
In brief, a content component-the content of news-lurks in the
Shoen test, implied within the meaning of the word "information."
2. Application of the Rule-The underlying dispute in Shoen
was a defamation action filed by bothers Mark and Edward Shoen
against their father, Leonard Shoen, the founder of the U-Haul
Company. The individual asserting the reporter's privilege in the

72. "Cyberspace, originally a term from William Gibson's science-fiction novel
NEUROMANCER, is the name some people use for the conceptual space where words, human
relationships, data, wealth, and power are manifested by people using CMC [computer-mediated communication] technology." HOWARD RHEINGOLD, THE VIRTUAL COMMUNITY 5
(1993).
The initial stigma against practitioners of on-line journalism is fading rapidly as major
media companies now are starting to treat their on-line publications as more than mere
extensions of their brand names. See Jamie Heller, Industry View: Internet JournalistsAre
Beginning to Gain Respect in an Area Once Seen as a Stepchild by Established Media
Companies, N.Y. TIMES, Aug. 3, 1998, at D6.
73. Shoen, 5 F.3d at 1293.
74. See id.
75. Id. at 1293 (emphasis added).
76. Id. (emphasis added).
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case, Ronald J. Watkins, was an investigative author of books.77
Watkins had interviewed Leonard Shoen extensively for a book,
78 he was writing under
Birthright,
a major publishing contract
about the Shoen family, its battles over control of U-Haul, and the
murder of Eva Berg Shoen, the wife of Leonard's eldest son,
Sam."
Brothers Mark and Edward alleged that their father, Leonard,
made defamatory statements linking them to the murder of Eva
Berg Shoen. ° They subpoenaed Watkins to take his deposition
and to produce notes and recordings relating to the death of Eva
Shoen. sl Watkins, invoking a qualified First Amendment journalist's privilege, refused to produce the documents and recordings
and to answer any questions regarding his interviews with Leonard
Shoen. 2
Applying the two-part von Bulow test to Watkins' status as an
investigative book author, the Ninth Circuit concluded that he
"easily passes this test." 3 As the court stated: "It is uncontroverted that he undertook his present research with the intention of
writing a book about the Shoen family, its longstanding feud over
control of the U-Haul trucking empire, and the murder of Eva
Shoen. Accordingly, Watkins has standing to invoke the journalist's privilege."'
The appellate court, however, did not go so far as to create a
blanket rule that all individual's writing non-fiction books may
claim the privilege. It observed in a footnote that writing a book
about Harry Truman or Albert Einstein may be an exercise in the
writing of history and not the dissemination of news, but left this
question "for another day."85

77. See, e. g.,

RONALD J. WATKINS, EVIL INTENTIONS: THE STORY OF How AN

ACT

OF KINDNESS LED TO SENSELESS MURDER (1992); RONALD J. WATKINS, HIGH CRIMES AND
MISDEMEANORS: THE TERM AND TRIALS OF FORMER GOVERNOR EVAN MECHAM (1990).
78. RONALD J. WATKINS, BIRTHRIGHT: MURDER, GREED AND POWER IN THE U-HAUL
FAMILY DYNASTY (1993).

79.
80.
81.
82.
83.
84.
85.

Shoen, 5 F.3d at 1290.
See id.
See id. at 1291.
See id.
Id. at 1294.
Shoen, 5 F.3d at 1294.
Id. at 1294 n.9.
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3. The Rationale Behind the Rule-In adopting a rule that
protects investigative book authors, the Ninth Circuit emphasized
that such authors "have historically played a vital role in bringing
to light 'newsworthy facts' on topical and controversial matters of
great public importance."8 6 The mode of transmission of information, whether it be book or newspaper, thus must not be determinative in the decision. To illustrate this point, the Ninth Circuit used
journalist and author Bob Woodward. 7 The court emphasized
that "it would be unthinkable to have a rule that an investigative
journalist, such as Bob Woodward, would be protected by the
privilege in his capacity as a newspaper reporter writing about
Watergate but not as the author of a book about the same
topic.",,
C In re Madden
Mark Madden holds a bachelor's degree in journalism. 9
From 1988 through August, 1996, he wrote and edited sports stories
on a full-time basis for a major United States newspaper, the
Pittsburgh Post-Gazette." It would appear, then, that he would
have little trouble establishing standing as a journalist.
But Madden moonlighted in his spare time. He produced
tape-recorded commentaries to be played on a pay-per-minute basis
for a 900-number telephone hotline controlled by World Championship Wrestling (WCW). 91 The commentaries promoted upcoming WCW events, announced results of wrestling matches, and
described wrestlers' personal and professional lives. 92
Titan Sports, Inc., owner and promoter of a rival wrestling
tour, the World Wrestling Federation (WWF), subpoenaed Madden
as a third-party witness in a case it filed against the WCW and its
owner, Turner Broadcasting Systems, Inc.93 Titan alleged that

86. Id. at 1293.
87. Woodward is the author of numerous investigative, non-fiction books about public
figures and the events surrounding them, such as John Belushi.
88. Shoen, 5 F.3d at 1293.
89. Appellees Brief at 8, In re Madden, 151 F.3d 125 (3d Cir. 1998) (No. 97-3267).
90. See id.
91. Brief for Appellant Titan Sports, Inc. at 6-7, In re Madden, 151 F.3d 125 (3d Cir.
1998) (No. 97-3267).
92. In re Madden, 151 F.3d 125, 126 (3d Cir. 1998).
93. See id.
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Madden made false and defamatory statements in his 900-number
commentaries that accused Titan of committing criminal activity.94
During the course of Madden's deposition, attorneys for Titan
questioned him about sources he used for his allegedly false and
misleading statements. 95 Madden refused to identify some sources
that he claimed were confidential. 96 His counsel later asserted
that a federal privilege entitled Madden, as a journalist, to maintain
his source's confidentiality.97 Madden, in fact, trumpeted himself
as "Pro Wrestling's only real journalist." 98 Titan sports was not
satisfied with Madden's self-serving proclamation, and the issue of
whether Madden was a journalist for purposes of his 900-number
telephone messages regarding wrestling figures such as "Razor
Ramon" and "Diesel" eventually reached the Third Circuit Court
of Appeals.
1. The Rule-The Third Circuit found "the reasoning of the
court in von Bulow, and by extension in Shoen to be persuasive." 99 The court articulated a precise, three-prong test for
determining journalistic status.'0 0 The Court held that an individual claiming the journalist's privilege had to satisfy three elements:
(1) the claimant was engaged in investigative reporting; (2) the
claimant was gathering news; and 3) the claimant possessed the
intent at the inception of the newsgathering process to disseminate
the news to the public. 0 1
Although the three parts of this test are set forth in a straightforward manner, they are deceptive in their simplicity. What is
intriguing about this test is that in the course of deciding who is a
journalist-a difficult enough challenge at a time when the lines
between journalism and entertainment are blurring-courts are
required to explicate two equally complex concepts, investigative
reporting and news. As discussed in Part II of this article, the

94. Brief for Appellant Titan Sports, Inc. at 4-8, In re Madden, 151 F.3d 125 (3d Cir.
1998) (No. 97-3267).
95. See In re Madden, 151 F.3d at 126.
96. See id.
97. See id. Madden also claimed protection under Pennsylvania's Journalist Shield Law,
42 PA. CONS. STAT. ANN. § 5942, but the district court's opinion and thus the circuit court
appeal only addressed the claim of the federal privilege. See id. at 126-27 & n.1.
98. In re Madden, 151 F.3d at 130.
99. Id. at 129.
100. See id. at 131.
101. See id.
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definitional difficulties in defining investigative reporting and, more
importantly, news, complicate the application of the Madden test
to situations that do not fit neatly within the ambit of these
concepts.
a. The Three Elements: Activity, Intent, and Product-A
closer, reductionist inspection of the Madden test reveals that it
pivots on the presence of three elements. Like the test articulated
in von Bulow, the Madden test focuses on a combination of activity
and intent. The activity, according to the first prong of Madden,
must be investigative reporting, 1°2 while the intent, under the
third prong, must exist at the start of the gathering process to
disseminate information to the public. °3
In addition to the activity and intent requirements borrowed
from von Bulow, the Third Circuit adds what might be considered
a product component-the information gathered and produced
must be news.1°4 The second prong of the test specifically requires that the information gathered be news. The third-prong, in
turn, requires the dissemination of news. As the Madden court
stated in explicating the third prong, the test requires "an intent at
the inception of the newsgathering process to disseminate investigative news to the public."' 5 It is the triumvirate, then, of activity,
intent, and product/content that is the touchstone of journalistic
status.
b. The Non-Elements-It is important to note what the
Madden test does not evaluate in the quest to determine who has
standing to invoke the journalist's privilege. First, the three-part
test does not require information to be disseminated through a
particular mode of communication. Parsed differently, journalistic
status is not medium specific or medium dependent.
The Third Circuit noted that the press includes allpublications
that contribute to the free flow of information. 1°6 In making this
observation, the court implies that web-based journalists may be

102. See id.
103. See id.
104. This explicit requirement that the information gathered and produced must be news
was implied in Shoen. See Shoen v. Shoen, 5 F.3d 1289, 1293 (9th Cir. 1993).
105. In re Madden, 151 F.3d at 129.
106. See id.
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protected if their "purposes are those traditionally inherent to the
press; persons gathering news for publication."'' 7
On the other hand, the court made it clear that "the test does
not grant status to any person with a manuscript, a web page or a
film. ,' 0 8 In other words, possessing a URL, html skills, and
posting information on a web page does not transform someone
into a journalist.
In addition, the Third Circuit, noting that "hyperbolic
self-proclamation will not suffice as proof that an individual is a
journalist, ' emphasized that self-serving claims that one is a
journalist are not relevant. Thus Mark Madden's claim to be "Pro
Wrestling's only real journalist"' 0 carries little weight in determining who is a journalist under the three-part activity-intent-product test articulated by the Third Circuit.
2. Application of the Rule-The court's application of its
three-part test to Mark Madden in the context of gathering
information for pay-per-minute 900-number calls promoting
professional wrestling events reveals much about the meaning of
tests and terms. In particular, the court drew a series of dyads or
dichotomies that may help courts in the future apply the standard.
a. Active Investigatorv. Passive Receptacle-The first part of
the Third Circuit's test requires that the person claiming the
privilege be "engaged in investigative reporting." '' Mark Madden, the court reasoned, was not actively investigating anything, but
instead was merely a passive receptacle of information. The court
noted, for instance, that "all of Madden's information was given to
him directly by WCW executives. Madden's deposition testimony
acknowledges that WCW employees were his sole source of
112
information for his commentaries."
The court suggests, then, that to be engaged in investigative
reporting, one must do more than simply rely on information
handed down from one's employer or fellow employees. A
journalist must actively seek out information from sources beyond

107.
108.
109.
110.
111.
112.

Id. at 129-130.
Id. at 129.
Id. at 130.
In re Madden, 151 F.3d at 130.
Id. at 131.
Id. at 130.
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in-house operatives. What might be called pass-along journalism
is not equivalent to investigative reporting. The techniques and
methodology of investigative reporting must be considered.
b. News v. Hype-The Third Circuit reasoned that Mark
Madden was "disseminating hype, not news. '
News, as mentioned above, is a critical concept in the second prong of the
Madden standard.1 1 4 Whatever the term news encompasses,
apparently it does not encompass what the court considered to be
hype. In particular, the 900-number telephone calls may be seen
as hyping wrestlers and wrestling events in a promotional fashion
rather than disseminating news.
The contrast between hype and news also suggests something
more about the nature of news. Hype implies promotion and
superlative laden language. News, in contrast, must be neutral in
tone and unbiased in content.
c. News/Information v. Entertainment/Advertisement-Inthe
course of applying its test, the appellate court reasoned that
"Madden's primary goal is to provide advertisement and entertainment-not to gather news or disseminate information." '
The
appellate court suggests that there is a clear line between the
concepts of advertisement and entertainment on the one hand, and
news and information on the other. Of course, advertisements are
often filled with information that is disseminated to the public, and
entertainment often blurs into news, as the proliferation of
television news magazines today illustrates.
d. Fact v. Fiction-The Third Circuit wrote that Madden was
merely "an author of entertaining fiction. 11 6 He messages were
only pieces of "art or entertainment""' 7 and "little more than
creative fiction." '
Entertainment writers, as compared to
journalists, "are permitted to view facts selectively, change the
emphasis or chronology of events or even fill in factual gaps with
fictitious events-license a journalist does not have." 1 9 The

113.
114.
115.
116.
117.
118.
119.

Id.
See id. at 131.
In re Madden, 151 F.3d at 130.
Id.
Id.
Id.
Id.

DICKINSON LAW REVIEW

[Vol. 103:2

court's statement amounts to judicial recognition that journalists
often deal in facts while entertainers often deal in fiction.
This quartet of dyads-active investigator versus passive
receptacle; news versus hype; news and information versus
advertisement and entertainment; fact versus fiction-allowed the
Third Circuit to conclude that Madden was not a journalist. He
was not actively investigating or seeking out information, but
merely was embellishing what was handed down to him. Madden
was neither gathering nor disseminating news, but merely was
writing entertaining and creative fiction designed to hype wrestling.
Ultimately, the court ruled that Mark Madden, having failed to
sustain his burden of proving he was a journalist, could not
protect
120
his sources behind the cloak of the journalist's privilege.
3.

The Rationale Behind the Rule-In adopting its three-part

test, the Third Circuit considered the public policy behind the
journalist's privilege. It observed that the policy springs from
society's interest "in ensuring the free flow of information to the
public" 121 and "the unfettered
communication of information by
122
public.,
the
to
journalist
a
This language emphasizes the process of communication and,
in particular, the transmission of information to the public. How
that transmission occurs-the vehicle or medium through which the
communication transpires-is ancillary to the telos of facilitating an
informed public. Thus any test for determining who is a journalist
must not focus on the medium through which the information
flows, but rather on the process or activity of communication and
its purpose. Thus the Third Circuit was comfortable in borrowing
the activity and intention components of the von Bulow test, stating
that "this test emphasizes the intent behind the
newsgathering
123
process rather than the mode of dissemination.,
D. Summary

What principles about journalistic standing can be distilled
from the von Bulow, Shoen, and Madden trilogy of federal

decisions? Four principles emerge:

120.
121.
122.
123.

See In re Madden, 151 F.3d at 131.
Id. at 128.
Id. at 128-29.
Id. at 128.
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Medium:

The medium or mode of communication is not

determinative of whether an individual is a journalist.
o Intent:

The purpose or intent of the individual asserting

journalistic standing is pivotal, as the individual must intend to
disseminate information to the public.
o Activity: The activity of the putative journalist is vital, as the
individual must be engaged in investigative reporting.
o Content: The product or content disseminated by the person
must be news, regardless of the form it takes or the medium
through which it is communicated.
Do these factors make sense? Do they provide an expedient
and effective means for resolving the question of who is a journalist

for purposes of asserting a journalist's privilege?

Are there

alternatives to the present formula? Do state shield laws suggest

other criteria that may be relevant in making the determination of
journalistic status? These questions are considered in Part II.
II.

Line Drawing and Definitional Difficulties

Journalism, at least in the United States, is an unlicensed
profession.124

It requires, by law, no fixed classes, no entrance

examination, and no continuing education requirements.12 It is
the very absence of such government regulation that helps
journalists, under the First Amendment, to serve an independent
role and Fourth Estate function.126

124. In the United States, "[tihe press is not licensed, as it was in seventeenth-century
England." LEE C. BOLLINGER, IMAGES OF A FREE PRESS 1 (1991).
125. As Kent Middleton and his colleagues write:
Doctors and lawyers, unlike journalists, have at least three years of professional
education in addition to a bachelor's degree. Doctors and lawyers have to meet
educational requirements or pass tests before they can serve patients or clients.
Doctors and lawyers are certified by state governments and subject to review by
their peers.
KENT R. MIDDLETON ET AL., THE LAW OF PUBLIC COMMUNICATION 429-30 (4th ed. 1997).
This is not to say, however, that there are no standards in journalism. Newspapers,
magazines, and television stations often administer their own examinations to test the writing
abilities or knowledge of Associated Press style of prospective journalists. They may impose
ethics codes on their employees once they past these tests. Such examinations and ethics
codes, however, are not mandated by law, and the standards to be hired as a journalist may
vary from newspaper to newspaper or magazine to magazine.
126. In the Fourth Estate model of press freedom, "the press is autonomous, functioning
as watchdog on the government, publicizing abuses, and, one hopes, arousing the citizenry."
LUCAS A. POWE, JR., THE FOURTH ESTATE AND THE CONSTITUTION 234 (1991).
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When the government has the power to decide who is or is not
a journalist, it may pick and choose to name as journalists only
those individuals who are most favorable to its practices and
policies. In other words, a "government-friendly" definition
journalist might be adopted. In this scenario, journalists could
become little more than public relations agents, as opposed to
watch dogs.
It is dangerous, then, whenever a government body such as a
federal court takes upon itself the power to define the term
"journalist." Exercises in judicial line drawing are always fraught
with hazards, 2 but the dangers are compounded when First
128
Amendment interests are at stake.
Draw the definition of journalist too narrowly and the
information flow that investigative reporters facilitate through the
use of confidential sources could be reduced.129 Sources promised
confidentiality and then exposed in court may not be forthcoming
with information in the future when journalists seek them out. A
chilling effect on investigative reporting, then, is a distinct possibility if the class of journalists is significantly restricted such that
individuals who honestly but mistakenly believe they are acting as
journalists subsequently find out in court that they are not within
the protected class and are forced to divulge the identity of the
sources.
Conversely, drawing the definition too expansively provides a
cover under which anyone can hide information, including
information that may be important for the resolution of criminal
and civil cases. Expansion of the protected class of journalists will

127. Although this may be the case with line drawing, Justice Oliver Wendell Holmes
once observed that line drawing is "the question in pretty much everything worth arguing
in the law." Irwin v. Gavit, 268 U.S. 161, 168 (1924) (citing Hudson County Water Co. v.
McCarter, 209 U.S. 349, 355 (1908)).
128. For instance, the dangers of line drawing often are cited as one reason offensive
speech must be protected by the First Amendment. See Kenneth Lasson, Holocaust Denial
and the FirstAmendment: The Quest for Truth in a Free Society, 6 GEO. MASON L. REV. 35,
65 (1997).
129. "Compelled disclosure of confidential sources unquestionably threatens a journalist's
ability to secure information that is made available to him only on a confidential basis."
Baker v. F & F Investment, 470 F.2d 778, 782 (2d Cir. 1972). The journalist's role as
representatives of the public in reporting on matters of public interest "could be jeopardized
if the cloak of confidentiality were unavailable to sensitive news sources." Louis A. DAY,
ETHICS IN MEDIA COMMUNICATIONS: CASES AND CONTROVERSIES 32 (2d ed. 1997).
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provide more exceptions to the public's right to evidence and may
compromise the fair and complete adjudication of matters.13 °
There is a need, then, to provide a definition of "journalist"
that gives legitimate investigative reporters standing to assert a
privilege while simultaneously denying journalistic standing to
anyone who claims to be a journalist. This tension mirrors the
strain between a broad definition of "press" protected under the
First Amendment's Free Press Clause and the desire not to expand
privileges that impinge on legitimate discovery needs in both
criminal and civil settings.131
Historically, the United States Supreme Court has recognized
a broad definition of the press, not confining it to newspapers and
periodicals but instead letting the definition sweep up "every sort
of publication which affords a vehicle of information and opinion.''132 On the other hand, the Court has recognized a broad
right of discovery based on the principle of "every man's evidence." '33 This principle, coupled with the Supreme Court's
admonition that privileges "are not lightly created nor expansively
'
construed," 134
militates against expansive definitions of journalist.
Where, then, is the line to be drawn for determining who does and
does not have standing to assert a journalist's privilege against
compelled disclosure?
A. The Madden Test
The Madden test, like most legal rules and tests, features both
strengths and weaknesses. This section examines the pros and cons
of the test.
1. The Strengths-From a pro-First Amendment and press
freedom perspective, the Madden test is commendable primarily

130. Baker, supra note 18, at 752.
131. "[T]estimonial exclusionary rules and privileges are not favored." In re Madden, 151
F.3d 125, 127 (3d Cir. 1998).
132. Lovell v. Griffin, 303 U.S. 444, 452 (1938).
133. United States v. Bryan, 339 U.S. 323, 331 (1950).
134. United States v. Nixon 418 U.S. 683, 710 (1974); see also In re Sealed Case, 148 F.3d
1073 (rejecting the judicial creation of a so-called protective function privilege in the
relationship between the secret service and the President of the United States). In
November, 1998, the United States Supreme Court "rebuffed the Clinton administration's
claim that the president's security detail should be shielded from testifying about his private
behavior and that his conversations with government lawyers should remain confidential."
Joan Biskupic, Court Lets Stand Rulings on Secret Service, Lawyers' Testimony, WASH. POST,
Nov. 10, 1998, at A4.
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because of the factors that it does not consider determinative of
journalistic standing.
a. Non-EstablishmentNews OrganizationsNot Excluded-The
Madden test does not restrict the definition of "journalist" to
individuals employed by mainstream or establishment news
organizations. Freelance journalists as well as journalists employed
by newsletters, weekly publications, trade journals, and alternative
news organizations thus are protected.
In an era in which hard-hitting investigative reporting at many
large, chain-owned newspapers takes a back-seat to corporate
profits, 35 it is important that reporters at small or alternative
news operations who do practice investigative journalism receive
protection. Investigative journalism may occur at any news
organization, and the journalists who engage in it deserve the
protection that the Madden test provides.
In addition, the line between mainstream and non-mainstream
media is blurring. Establishment newspapers often follow the lead
today of the tabloids in investigative reporting.'36 Drawing a
legal distinction between mainstream and non-mainstream media
or legitimate news organizations and non-legitimate news organizations would be an exceedingly difficult, if not impossible, task.137

135. "News organizations that used to pursue the cause of the First Amendment, if only
for the sake of principle, now back down-even when the outcome affects their day-to-day
operations-for no other reason than the bottom line." ROBERT D. RICHARDS, FREEDOMS
VOICE: THE PERILOUS PRESENT AND UNCERTAIN FUTURE OF THE FIRST AMENDMENT 2
(1998). Self-censorship in the name of profit is directly related to the growing concentration
of ownership of media enterprises. As journalism professor Robert McChesney writes:
A specter now haunts the world: a global commercial media system dominated by
a small number of super-powerful, mostly U.S.-based transnational media
corporations. It is a system that works to advance the cause of the global market
and promote commercial values, while denigratingjournalism and culture not
conducive to the immediate bottom line or long-run corporate interests.
Robert W. McChesney, The Global Media Giants, in IMPACT OF MASS MEDIA: CURRENT
ISSUES 39, 39 (Ray Eldon Hiebert ed., 4th ed. 1998) (emphasis added).
136. Andrea Sachs, Mud and the Mainstream, COLUM. JOURNALISM REV., May-June
1995, at 33, 33.
137. Disputes already have arisen about whether on-line news outlets are legitimate news
organizations. See Kimberly Conniff, News Sites and Interactivity Don'tAlways Mix, BRILL'S
CONTENT, Oct. 1998, at 57 (critiquing an interactive feature once available on the ABCNEWS.com web site that featured a "Pin the Nose on Paula" page that allowed users to click
on various "virtual" noses to put on Paula Jones' face, and quoting the editor of USA Today
Online as remarking about the Paula Jones nose page that "this one really crosses the line
if you're a legitimate news organization").
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Such a distinction, as the Supreme Court has recognized, is contrary
to the very definition of the Press Clause of the First Amendment.
In his concurring opinion in First National Bank of Boston v.
Bellotti,t3 8 Chief Justice Warren Burger warned about the dangers
of "conferring special status on a limited group" under the Press
Clause of the First Amendment. He wrote:
The very task of including some entities within the "institutional
press" while excluding others, whether undertaken by legislature, court, or administrative agency, is reminiscent of the
abhorred licensing system of Tudor and Stuart England-a
system the First Amendment was intended to ban from this
country. Further the officials undertaking the task would be
required to distinguish the protected from the unprotected on
the basis of such variables as content of expression, frequency
or fervor of expression, or ownership of the technological
means of dissemination. Yet nothing in this Court's opinions
supports such a confining approach to the scope of Press Clause
protection.' 39
Writing three decades before Burger, Justice Felix Frankfurter
expressed a similar sentiment about the dangers of narrow
interpretations of the Press Clause. In Pennekamp v. Florida,1"
Justice Frankfurter wrote that "the purpose of the Constitution was
not to erect the press into a privilege institution but to protect all
persons
in their right to print what they will as well as to utter
'' 4
it.

Narrow readings of the scope of the Press Clause, and, by
extension, narrow readings of who qualifies as a journalist,
contradict the statements of Chief Justice Burger and Justice
Frankfurter. The Madden court therefore was wise not to limit the
definition of journalist by considering the nature of the news
organization or by restricting protection to members of the
institutional or mainstream press.
b. Non-TraditionalForms of Media Are Not Excluded-The
Madden test does not limit the definition of journalist to individuals
who disseminate their stories through a particular medium or
means, like print newspapers or magazines. This allows the

138.
139.
140.
141.

435 U.S. 765 (1978).
Id. at 801 (Burger, C.J., concurring) (citation omitted).
328 U.S. 331 (1946).
Id. at 364 (Frankfurter, J., concurring).
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privilege to expand across media, including relatively new media
such as the Internet, and to all forms of publications within a
particular medium.
Thus, within the print medium, journalists employed at
newspapers, magazines, and newsletters all may be protected. Such
intra-medium protection is coupled with inter-media protection, in
which journalists at a news organization's Internet site receive
equal protection to journalists employed at the same organization's
traditional, print magazine office. Journalists who practice their
craft in cyberspace are recognized as legitimate in the eyes of the
law under the Madden test.
c. No Limitation to Size or Demographics of Public
Served-The Madden test favors the press because it does not limit
the "public" that a journalist must serve, either in terms of
numerical size or demographic characteristics. A major component
142
of the test is intention to disseminate "news to the public.
There are, of course, many different publics. 143 By not requiring
a particular size for the concept of public, the test may be interpreted to apply to publications with small subscription bases or
circulation figures. Likewise, by not specifying the public in terms
of demographics, the privilege may apply to journalists who target
specific segments of society with their investigative reporting. This
is particularly important for protecting investigative reporting about
issues that affect minority audiences.
2. The Weaknesses-The Madden test has weaknesses that
may make its application difficult in future cases. Specifically, the
Third Circuit Court of Appeals used the terms "investigative
reporting" and "news" in its test. The court failed, however, to
provide precise definitions for these complex concepts.
Although the appellate court contrasted news with hype,
entertainment, and advertisement, news often blurs with entertainment as standards of news change over time." Defining news is

142. See In re Madden, 151 F.3d 125, 129 (3d Cir. 1998).
143. See VINCENT PRICE, COMMUNICATION CONCEPTS 4: PUBLIC OPINION 29-43 (1992)
(describing different conceptions of "public").
144. MTV, for instance, pushes the envelope of what constitute news and good journalism
with its news format of "social issues you can dance to." Thomas Huang, MTV News is
Beating a New Path for TV Journalism, CENTRE DAILY TIMES, July 7, 1997, at C4; see
generally SAMUEL P. WINCH, MAPPING THE CULTURAL SPACE OF JOURNALISM: How
JOURNALISTS DISTINGUISH NEWS FROM ENTERTAINMENT (1997) (describing differences
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extremely difficult. 45 Contrasting news with entertainment does
little to remedy the situation. To paraphrase a statement for the
United States Supreme Court's decision in Cohen v. California,4 6
one person's news is another's entertainment. 47 This lack of
precise definitions and the blurring of news and entertainment
makes applying the Madden test difficult.
Just as journalists have trouble defining news, so do courts and
the legal system. 148TthIn the context of privacy claims for public
disclosure of private facts,149 courts often defer to journalistic

judgment when deciding whether a particular story is newsworthy.50 They generally adopt what Professor Diane Zimmerman
describes as the "Leave-it-to-the-Press Model" for defining

news.151

In other words, journalists are awarded, by judicial

default, the power to provide the legal definition of news.

As

Zimmerman observes, "the vast majority of cases seem to hold that
what is printed is by definition of legitimate public concern."' 5 2

between tabloid and mainstream journalism and addressing the controversial issue of the
blurring boundary between news and entertainment).
145. "Defining what is news can be a complex problem. Hundreds of definitions have
been advanced since scholars began writing about the topic." MELVIN L. DEFLEUR &
EVERETTE E. DENNIS, UNDERSTANDING MASS COMMUNICATION: A LIBERAL ARTS
PERSPECTIVE 237 (6th ed. 1998).
146. 403 U.S. 15 (1971).
147. Cf. Cohen v. California, 403 U.S. 15, 25 (1971) ("[olne man's vulgarity is another's
lyric.").
148. "The big difficulty, of course, is drawing a line between what is newsworthy and
what is not. This has been a tough definition for the courts, and the articulated newsworthiness tests vary from state to state." ZELEZNY, supra note 12, at 169.
149. Newsworthiness is a defense for the invasion of privacy tort known as public
disclosure of private facts. See Anonsen v. Donahue, 857 S.W.2d 700, 702-03 (Tex. Ct. App.
1993); see generally Geoff Dendy, The Newsworthiness Defense to the Public Disclosure Tort,
85 KY. L.J. 147 (1996) (providing an overview of the variations used by courts to determine
the newsworthiness of information). Newsworthiness also is a defense for the appropriation
privacy tort. See Dora v. Frontline Video, Inc., 18 Cal. Rep. 2d 790, 792 (Cal. Ct. App. 1993)
(providing that "every publication of someone's name or likeness does not give rise to an
appropriation action. Publication of matters in the public interest, which rests on the right
of the public to know and the freedom of the press to tell it, is not ordinarily actionable.").
150. See Sean M. Scott, The Hidden First Amendment Values of Privacy, 71 WASH. L.
REV. 683, 700 (1996). Courts "are reluctant to restrict or define newsworthiness, deferring
instead to the press." Id. "Essentially, if an item has been printed it is deemed newsworthy
by the courts." Id; see also DONALD M. GILLMOR ET AL., FUNDAMENTALS OF MASS
COMMUNICATION LAW 92 (1996) (providing that "[t]he news media have for the most part
been able to persuade the courts to accept their standards of what is newsworthy.").
151. See Diane L. Zimmerman, Requiem for a Heavyweight. A Farewell to Warren and
Brandeis's Privacy Tort, 68 CORNELL L. REV. 291, 353 (1983).
152. Id. In contrast to this general rule, California courts have adopted a specific
three-part test for newsworthiness that considers the social value of the facts published, the
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Courts, in turn, have "increased the scope1 3of the newsworthy
defense since its initial formulation in 1890." 1
If courts attempt do define news in the process of defining
journalist, as the Madden test suggests, they will necessarily engage
in making content-based distinctions. They will be asking which
speech-which content-is news and which speech is not news.
This is troubling. Traditionally in First Amendment jurisprudence,
the United States Supreme Court views skeptically laws that make
distinctions about the scope of protection based on the subject
matter, topic, or idea communicated.1 54 But the Madden test
forces consideration of the subject matter of speech.
A related doctrinal weakness of the standard is that the term
"news" might be challenged as inherently vague and, therefore,
unconstitutional under the void for vagueness doctrine. A law is
void for vagueness if a reasonable person cannot tell what speech
is prohibited and what speech is permitted.155 Vague laws raise
special First Amendment concerns because of the chilling effect
they may have on speech.'56
How might the use of the word "news" in Madden cause a
chilling effect on speech? The answer is simple. Individuals
writing articles for publication may be unsure or unclear of whether
the content that they want to transmit to the public is "news"
within the meaning of Madden. In turn, they may be unsure about
whether their potential use of confidential sources in preparation
of those potential articles falls within the scope of the journalist's
privilege. Fearing that their stories are not news because the
concept of news is so nebulous, they may not use confidential
sources at all, and, in turn, forego writing the potential stories
altogether. Speech, in other words, may be stifled because of the
vagueness inherent in the concept of news.

depth of the intrusion into ostensibly private affairs, and the extent to which the plaintiff
voluntarily rose to a position of public notoriety. See Wasser v. San Diego Union, 191 Cal.
App. 3d 1455, 1461 (Cal. Ct. App. 1987). Connecticut courts also apply these same factors.
See Goodrich v. Waterbury Republican-American, Inc., 448 A.2d 1317, 1331 (Conn. 1982).
153. Dendy, supra note 149, at 152.
154. See generally Clay Calvert, Free Speech and Content-Neutrality: Inconsistent
Applications of an Increasingly Malleable Doctrine, 29 McGEORGE L. REV. 69 (1997)
(providing an overview and critique of the Court's distinctions between content-based,
viewpoint-based, and content-neutral regulations).
155. CHEMERINSKY, supra note 10, at 763.
156. Reno v. ACLU, 521 U.S. 844, 874 (1997).
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a. Definitional Circularity-Definingnews is just as complex
as defining journalist. This problem is compounded when a court,
such as the Third Circuit in Madden, defines journalist in terms of
news. The potential for definitional circularity results. Why?
As previously noted, news may be defined simply as whatever
journalists say it is.157 Alternatively, it may be defined by elements of an article or story-timeliness, proximity, prominence,
consequence, human interest. 58 How courts after Madden will
define news remains to be seen. Whatever the case, using the term
news to define who is a journalist opens up as many definitional
problems as it solves, especially when news is defined as whatever
journalists say it is.
b. The Upside of the Definitional Dilemma-There is an
upside to this definitional dilemma. If courts are forced, as they
surely will be if they apply the Madden test in a thoughtful manner,
to define news and investigative reporting, they have the opportunity to articulate a clear vision of the role of the press and investigative journalism under the First Amendment.'59 The chance for
courts to revisit questions of public policy-to lay out a new or
refined vision of the purpose of news and press at the start of the
twenty-first century-is important. Standards of news do change
over time,16 and courts need to review these questions to revitalize and reinvigorate the First Amendment and its protection for
journalists. At a time when many people are worried about the

157. See JAMIESON & CAMPBELL, supra note 4, at 39 (observing that the "best answer"
to defining news seems to be that it "what reporters, editors and producers decide is news").
158. JOSEPH R. DOMINICK, THE DYNAMICS OF MASS COMMUNICATION 356-57 (5th ed.
1996).
159. In prior decisions, the United States Supreme Court has defined what it believes the
role of the press is in a self-governing democracy. For instance, the Court has observed that
journalists often function as surrogates for the public. See Richmond Newspapers, Inc. v.
Virginia, 448 U.S. 555, 573 (1980). It also has recognized that the press may serve as "a
watchdog of government activity." Leathers v. Medlock, 499 U.S. 439,447 (1991). Likewise,
Justice Douglas wrote that "[t]he function of the press is to explore and investigate events,
inform the people of what is going on, and to expose the harmful as well as the good
influences at work. There is no higher function performed under our constitutional regime."
Branzburg v. Hayes, 408 U.S. 665, 722 (1972) (Douglas, J., dissenting).
160. See generally MICHAEL SCHUDSON, DISCOVERING THE NEWS: A SOCIAL HISTORY

OF AMERICAN NEWSPAPERS (1978) (analyzing changes in the conceptualization of news in
the United States).

DICKINSON LAW REVIEW

[Vol. 103:2

blurring of the lines between news and sensationalism,"' courts
have the ability to articulate out their vision of the press with the
force of law.
Perhaps courts will recognize, as Chief Justice Burger did in his
concurrence in First National Bank of Boston v. Bellotti,162 that
"[t]he evolution of traditional newspapers into modern corporate
conglomerates in which the daily transmission of news by print is
no longer the major part of the whole enterprise suggests the need
for caution in limiting the First Amendment rights of corporations
'
as such."163
The reality today is that journalism is a lucrative
business with motives that are as much wrapped up in making a
profit for shareholders as informing the public. In defining who
journalists are, courts have the chance to acknowledge this fact and,
in doing so, provide protection to a wider range of individuals and
entities under the Press Clause.
It may be reality, today, that the Press Clause protects
primarily commercial interests, keeping the government out of the
editorial decision-making processes of the media and allowing
increasing concentration of ownership of the news media. a64 The
definition of journalist might match this reality or, alternatively, it
might provide a somewhat more noble and idealistic definition of
journalist that protects only some forms of press that serve specific
functions in a democracy.
c. The Downside of the Definitional Dilemma-A major
problem with courts defining journalist in terms of news is that they
may make speculative value judgments between good journalism
and bad journalism. In the process, courts may exclude what they
consider "bad journalism" from the legal definition of news. A
government entity-a federal court-has the power under Madden
to narrowly define news in terms of what it deems to be good
journalism.
Such line drawing between inherently ambiguous concepts like
"good" and "bad" journalism would contradict prior Supreme

161. "The blurring of the line between journalism and sensationalism worries many
people. What is missing, they say, is judgment about what is newsworthy and what is just
nosy." NANCY DAY, SENSATIONALISM TV: TRASH OR JOURNALISM? 14 (1996).

162.
163.
164.
chains.

435 U.S. 765 (1978).
Id. at 802 (Burger, C.J., concurring).
Today, about 80 percent of daily newspapers in the United States are owned by
Ticker, BRILL'S CONTENT, Sept. 1998, at 148.
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Court opinions. The Court has refused to create such a dichotomy,
instead suggesting that even shoddy journalism merits First
Amendment protection. For instance, in the prior restraint case of
Near v. Minnesota,65 Chief Justice Hughes observed in writing
the majority opinion:
Some degree of abuse is inseparable from the proper use of
everything, and in no instance is this more true than in that of
the press. It has accordingly been decided by the practice of
the States that it is better to leave a few of its noxious branches
to their luxuriant growth, than, by pruning them
away, to injure
166
the vigor of those yielding the proper fruits.
What is most striking about this language is that the Court is
willing to tolerate an irresponsible press. It is not willing to
mandate or protect only responsible journalists. The language in
Near would be echoed decades later in Miami Herald Publishing
Co. v. Tornillo.67
In Tornillo, the United States Supreme Court considered
whether a state right-of-reply statute granting a political candidate
access to newspaper space to reply to criticism and attacks on his
character and record by a newspaper violated that newspaper's
First Amendment right of freedom of the press.'6 8 In holding
that the statute was unconstitutional,1 69 the Court discussed the
role and responsibility of journalists in a self-governing democracy.
The Court, in an opinion authored by Chief Justice Warren Burger,
observed that "[a] responsible press is an undoubtedly desirable
goal, but press responsibility cannot be mandated by the ' Constitu170
tion and like many other virtues it cannot be legislated."
The Court has extended this sentiment to the realm of
broadcast journalism.
In Columbia Broadcasting System v.
Democratic National Committee,1 7' the Court observed:
For better or worse, editing is what editors are for; and editing
is selection and choice of material. That editors -newspaper
or broadcast-can and do abuse this power is beyond doubt,

165. 283 U.S. 697 (1931).
166. Id. at 718.
167. 418 U.S. 241 (1974).
168. See id. at 243. The Court noted that the Florida statute "creates a right of reply to
press criticism of a candidate for nomination or election." Id. at 247.
169. See id. at 258.
170. Id. at 256.
171. 412 U.S. 94 (1973).
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but that is no reason to deny the discretion Congress provided.
Calculated risks of abuse are taken in order to preserve higher
values. The presence of these risks is nothing new; the authors
of the Bill of Rights accepted the reality that these risks were
evils for which there was no acceptable remedy other than a
spirit of moderation and a sense of responsibility-and civility--on the part
of those who exercise the guaranteed freedoms
17 2
of expression.
In addition to the United States Supreme Court, the FCC has
recognized a broad definition of news.173 It has held, for instance,
that the syndicated nightly tabloid program, Hard Copy, is a bona
fide newscast and that the daytime talk show, Sally Jessy Raphael
Show, involves bona fide news interviews.'7 4
It should be clear, then, that when courts do attempt to define
news in the process of defining journalist, they must be careful not
to draw the definition too narrowly to protect only Pulitzer-prize
quality news. The Supreme Court has recognized that the First
Amendment protects all levels of news. Courts that apply the
Madden test to determine who is a journalist must be cognizant of
this precedent. A narrow definition of news will lead to a narrow
definition of journalist.
B.

Alternatives to the Madden Test

As noted above, the Third Circuit could have employed
alternative standards that narrowly limited the definition of
journalist. It could have restricted journalists to those employed by
mainstream media or those who work within a particular medium,
such as print and broadcast. These limitations would penalize
journalists engaged in investigative reporting but who work for
alternative or on-line news organizations. In the process, the flow
of information to the public might be restricted if these individuals
were unable to assert a privilege to protect their sources.

172. Id. at 124-25.
173. "In 1959, the Federal Communications Commission-a federal regulatory
agency-was directed by Congress to define 'bona fide news' programs, a definition
broadcast journalists were to follow to be excluded from certain equal-time regulations."
WINCH, supra note 144, at 73-74. See 47 U.S.C. § 315 (a) (1988) (providing that bona fide
newscasts, bona fide news interviews, bona fide news documentaries, and spot coverage of
bona fide news events do not trigger the equal opportunities requirements imposed upon
broadcasting stations for legally qualified candidates for public office).
174. WINCH, supra note 144, at 92.
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There are, however, other alternatives federal courts might
employ to address the threshold question of standing to assert a
journalist's privilege. Two alternatives are proposed below.
1. By-Pass the Standing Dilemma and Balance Additional
Factors Later-One way to avoid the difficulties of defining
journalist is for courts simply to accept an individual's self-serving
declaration that the individual is a journalist. The dangers of
narrow, court-created definitions of journalist are averted if this
path is followed.
The obvious flaw with this approach, however, is that the class
protected by the journalist's privilege potentially becomes enormous. Fraudulent assertions of the privilege may increase, ripping
the privilege of away from its public-policy moorings. It also
contradicts the United States Supreme Court's policy against
expanding the scope of existing privileges. 7 5
If courts do adopt this approach, then, a second step is needed
to resolve this problem. That step might involve adding factors to
the three-part balancing test employed by most courts to determine
if the qualified journalist's privilege, once asserted, must yield to
the need for disclosure of sources or information.176
To determine if the privilege is overcome, courts today
typically "assess whether the subpoenaed information is clearly
relevant and material to the pending case, whether it goes 'to the
heart of the case,' and whether it could be obtained from other
sources besides the media. 1 77 If courts find that the information
is relevant, goes to the heart of the case, and is not reasonably
discoverable from other sources, the qualified journalist's privilege

175. Testimonial privileges "must be strictly construed and accepted 'only to the very
limited extent that permitting a refusal to testify ...has a public good transcending the
normally predominant principle of utilizing all rational means for ascertaining truth."'
Trammel v. United States, 445 U.S. 40, 50 (1980) (quoting Elkins v. United States, 364 U.S.
206, 234 (1960) (Frankfurter, J., dissenting)).
176. See THE FIRST AMENDMENT HANDBOOK 36 (Jane E. Kirtley ed., 4th ed. 1995)
(setting forth the three parts that courts typically balance).
177. Id.; see also Miller v. Transamerican Press, Inc., 621 F.2d 721, 726 (holding that, in
civil libel suits, a party seeking the discovery of confidential sources must show that the
information is relevant, that it cannot be obtained by alternative means, and there is a
compelling interest in it); cf. Mark v. Shoen, 48 F.3d 412, 416 (9th Cir. 1995) (holding that
a civil litigant seeking non-confidential information from a non-party must prove the
information sought is unavailable despite exhaustion of all reasonable alternative sources,
non-cumulative, and clearly relevant to an important issue in the case).
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will be defeated, and a court will order disclosure of confidential
sources or information.
It is at this second stage-the judicial determination of whether
the qualified privilege will be overcome-that a court concerned
with whether a person claiming the privilege is, in fact, a journalist
might weigh factors in addition to the three that courts usually
balance. What might these additional factors include or address?
The factors should draw on the public policy concern that
underlies the journalist's privilege-the need to facilitate the flow
of information to the public.178 The judge thus might weigh,
along with the current three factors, other factors such as:
* Importance of Story to Intended Audience: How important
is the story or article to its intended audience? What is the
importance of the article or publication to its intended audience?
The "story or publication" here refers to the one in which the
confidential sources whose identities are sought are used or the one
from which unpublished information or outtakes are sought.
The more important the article is to its intended audience, the
more important it is to protect the identity of the confidential
sources or unpublished information. Courts might examine the
reason the article is important to its intended audience. For
example, the more it potentially affects the political, economic, or
legal decisions of the audience, the more important it is to protect
the identity of the confidential sources or unpublished information.
These are areas in which investigative journalists-the very people
the journalist's privilege is designed to protect-often serve the
public. In other words, this factor ultimately forces consideration
of whether the article in question relates to the kind of topics and
information on which investigative journalism often focuses.
This factor is important for a second reason. In particular, it
shifts the judicial inquiry from the needs of the person attempting
to compel disclosure to the needs of the audience that the journalist is attempting to serve.
The needs of the person seeking to compel disclosure of the
source currently are addressed in the typical three-part balancing
test. 7 9 This proposed fourth prong, instead, focuses on the

178. The qualified journalist's privilege "emanates from the strong public policy
supporting the unfettered communication of information by the journalist to the public." von
Bulow v. von Bulow, 811 F.2d 136, 142 (2d Cir. 1987).
179. See supra note 177 and accompanying text.
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importance of the story or article to the audience. By mandating
such consideration, this fourth factor forces courts to confront the
public policy rationale that supports the very existence of the
journalist's privilege-the need to facilitate information flow to the
public.
9 Methodology Used By Person Asserting Privilege: This
factor draws on something that was recognized by the Madden
court but not adequately articulated. The Madden test asked
judges to consider whether the person claiming the privilege
engaged in investigative journalism. This new "methodology"
factor takes this general admonition one step further, forcing the
court to consider whether the person claiming the privilege
employed news gathering and reporting methodologies commonly
employed by investigative journalists. 8
Courts might create factors in addition to or in place of the
proposed ones suggested here. Whatever factors might be added,
it is clear that they must relate to the public policy consideration of
protecting individuals engaged in investigative reporting that
facilitates information flow to the public.
2. Keep the Madden Test, Shift the Burden-A second
alternative is to keep the three-part Madden test, but to shift the
burden of proof. In Madden, the burden was on the party claiming
to be a journalist-Mark Madden-to establish that he was in fact
a journalist.'8 1 Madden, as the Third Circuit put it, "failed to
' 82
sustain his burden.'
Rather than place the onus on the individual claiming a
privilege grounded in First Amendment concerns to prove
journalistic status, courts might shift the burden and force those
who allege the person is not a journalist to disprove journalist
status. Burden shifting is not, by any means, a new or unusual
phenomenon when First Amendment interests are at stake.
In defamation law, for instance, the United States Supreme
Court shifted the traditional common-law burden on the question
of truth or falsity of the allegedly defamatory statement. The

180. See generally DAVID

ANDERSON

&

PETER

BENJAMINSON,

INVESTIGATIVE

REPORTING (1976) (describing the gathering and reporting techniques used by investigative
journalists).
181. See In re Madden, 151 F.3d 125, 131 (3d Cir. 1998) (providing that Madden did not
sustain his burden).
182. Id.
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Court, in PhiladelphiaNewspapers, Inc. v. Hepps,183 held that the
First Amendment requires the plaintiff to bear the burden of
proving an allegedly defamatory statement is false.1"4 In Hepps,
the Court reasoned that "the common-law presumption that
defamatory speech is false cannot stand when a plaintiff seeks
damages5 against a media defendant for speech of public con18
cern."
To protect alleged journalists, then, it would not be an extreme
measure for courts to shift the burden to the party that objects to
the use of the journalist's privilege to prove the individual asserting
the privilege is not, in fact, a journalist. The steps of the Madden
test could be left intact, with only the burden shifting.
C. State Shield Laws and the Scope of Protectionfor "Journalists"

State statutes known as shield laws have been enacted by a
majority of state legislatures in the United States to protect
journalists from answering questions under subpoenas. 186 How do
these states define journalist? Do they, by the language they
employ, suggest other factors-factors in addition to those
described in Madden-perhaps relevant in the federal judicial
determination of who is a journalist? Four factors that the state
shield laws consider are set forth below.
1.

A Function of Frequency and Regularity-Several state

shield laws feature a component that addresses the frequency or
regularity with which the putative journalist, in fact, practices
journalism. This component, in turn, precludes what might be
considered one-incident journalists-individuals with no prior
journalism practice or experience but who now claim it in court for
the first time-from successfully asserting standing as a journalist.
A frequency component might also exclude from the protected
class of journalists those individuals who practice journalism on an
infrequent or irregular basis but who nonetheless publish the
occasional or sporadic investigative article or feature story on a
freelance basis.

183.
184.
185.
186.

475 U.S. 767 (1986).
See id. at 776.
Id. at 777.
Alexander & Bush, supra note 14, at 217.
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Alaska's shield law, for instance, defines a reporter in terms of
"a person regularly engaged in the business of collecting or writing
news for publication, or presentation to the public, through a news
organization." ' 7 Although the statute fails to define news, it
does suggest a new element that might be added to the approach
of federal courts-frequency. The Alaska statute limits protection
to only those who "regularly" engage in news gathering or writing.
Alaska is far from alone in utilizing a regularity standard in its
determination of who is a journalist or reporter.
Likewise, Oklahoma's statute defines newspersons in terms of
individuals "regularly engaged in obtaining, writing, reviewing,
editing, or otherwise preparing news for any newspaper, periodical,
press association, newspaper syndicate, wire service, radio or
'
Finally, Louisiana's
television station, or other news service."188
shield law defines reporters in terms of those "regularly engaged in
writing or editing news for publication
the business of collecting,
' 189
through a news media."
A frequency prong added to the federal test clearly would
exclude the one-time or infrequent distributor of information, such
as Andrea Reynolds in the von Bulow decision. It might also
exclude investigative book authors, whose work appears infrequently but often uncovers abuses of power by the government or
government officials. There is a danger, then, in excluding
investigative reporting published in book form if courts adopt a
frequency prong in any test determining journalistic standing.
Perhaps the solution to the frequency issue, should federal
courts adopt a frequency test in the future, can be found in the
terms of Illinois' statute. 190 It specifies that reporters are regularly engaged in journalism if they work either on a "full-time or
part-time basis."19' 1 This expands protection to individuals who
engage in investigative journalism on a part-time basis, yet
mandates that there be some background in the practice of
journalism to assure that the alleged "one-incident" reporter is
excluded. To illustrate further, Delaware law is incredibly detailed
in terms of its frequency component. It requires those claiming the
privilege to have earned their "principal livelihood by, or in each

187. ALASKA STAT. § 09.25.390 (4) (Michie 1998) (emphasis added).
188. OKLA. STAT. tit. 12, § 2506(7) (1997) (emphasis added).
189. LA. REV. STAT. ANN. § 45:1451 (West 1997) (emphasis added).
190. 735 ILL. COMP. STAT. ANN. 5/8-902 (West 1998).
191. Id.
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of the preceding 3 weeks or 4 of the preceding 8 weeks had spent
at least 20 hours
engaged in" disseminating information to the
19 2
public.
general
2. A Function of Size & Subject Matter-By its terms,
Pennsylvania's shield law applies only to individuals "engaged on,
connected with, or employed by any newspaper of general circulation or any press association or any radio or television station, or
any magazine of general circulation, for the purposes of gathering,
procuring, compiling, editing or publishing news."' 93 The concept
of general circulation suggests the relevance of the size of audience
in determining journalistic standing and the nature of the content
of the publication.
The danger in judicial adoption of such a determination is that
reporters who work for newsletters or specialized trade publications
that target a small audience on specific subject matter and may
have a small subscription base might be excluded from protection.
Although such reporting might reach a small audience that has a
narrow interest in a particular subject matter, size of audience and
subject matter do not indicate anything ab6ut the importance of the
information to that audience. In other words, although the
information flow may to be a tiny group or collection or people,
the importance of that information to that particular audience may
be enormous. There is a serious danger, then, in excluding from
the definition of journalist individuals who work for organizations
that reach small audiences.
3. A Function of Accreditation-Rhode Island's shield law
protects individuals "directly engaged in the gathering or presentation of news for any accredited newspaper, periodical, press
association, newspaper syndicate, wire service, or radio or television
station."' 94 The concept of accreditation is a very dangerous
component of any standard designed to determine who is a
journalist. It suggests that investigative reporting in some newspapers or periodicals is not worthy of First Amendment protection if
those newspapers or periodicals are not accredited by a government
entity or a professional agency. Whatever entity that is given the
power to accredit would wield enormous power. In turn, whatever

192. DEL. CODE ANN. tit. 10, § 4320(3)(a) (1998).
193. 42 PA. CONS. STAT. ANN. § 5942 (a) (West 1998) (emphasis added).
194. R.I. GEN. LAWS § 9.19.1-2 (1997) (emphasis added).
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standards of accreditation that entity would apply may be used to
exclude fringe or alternative news organizations that cater to
minority issues ignored or under-reported by mainstream media.
There is a tremendous danger that accreditation will become
synonymous with mainstream, traditional news organizations, and
establishment news media outlets.
4. A Function of Professionalism-New York, by statute,
protects only "professional" journalists under its shield law.195
This includes individuals who are regular employees of news
organizations as well as individuals "otherwise professionally
affiliated for gain or livelihood"' 96 with news media such as
newspapers, magazines and press associations.
A key component of the professionalism requirement under
New York law is that the putative journalist is limited to a person
whose gain or livelihood involves journalism.1 97 Individuals who
works without pay, such as interns or journalism students who
engage in investigative reporting, may be excluded from protection
under this standard. The information they produce may be
important to the public despite their lack of financial compensation.
Furthermore, the concept of professionalism is dangerous when
considering who is a journalist. As noted earlier in this article,
journalism is not a profession like law or medicine. a9 No exam
or license is required to be a practicing journalist. Adoption by
federal courts of a professionalism component in their analysis of
journalistic standing thus is problematic. It suggests the government-imposed application of criteria for contrasting legitimate
journalism with illegitimate journalism.
III. Conclusion
Confronted with the challenge of defining obscenity, Justice
Potter Stewart famously remarked that the United States Supreme
Court was "trying to define what may be indefinable."' 1 99 Ultimately, however, the Supreme Court managed to create a three--

195.
196.
197.
198.
199.

N.Y. Civ. Rights Law § 79-h.
Id.
See id.
See supra notes 1-2 and accompanying text.
Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring).

DICKINSON LAW REVIEW

[Vol. 103:2

part test to define200 obscenity-a test that has lasted for the past
twenty-five years.
Justice Stewart's words may echo today in the heads of federal

court judges faced with the daunting task of defining journalist.
Journalist may be an indefinable occupation. Ultimately, however,
a legal test such as the three-part one adopted by the Third Circuit
Court of Appeals in Madden must be created if there is to be such

a thing as a journalist's privilege.
Unfortunately, the test created in Madden leaves much to be
desired and does little in the end to resolve the definitional

problem. By defining journalist in terms of news, the appellate
court has employed one indefinable construct-news-to define

another-journalist. Use of the concept of news, in turn, opens up
serious issues about the very purpose of journalists and the press
under the Free Press Clause of the First Amendment.2 1 What
should courts do in the future when confronting the issue?
When courts reconsider the question of defining "journalist,"
they must be cognizant of the fact that notions of news and
entertainment blur202 and that the purpose of the journalism
20 3
today is as much about profit as it is about the public interest.

Definitions must be drawn to reflect these realities, unless courts
want to engage in some romantic fiction that ignores both the
nature of news and the economic realities facing journalism today.
If they do partake in fiction, courts may instead narrowly define the
concept of journalist in terms of one who provides information to
inform the voting of wise decisions, a powerful goal of free speech
200. See Miller v. California, 413 U.S. 15, 24 (1973). The three-part test to determine
obscene material is:
[w]hether "the average person, applying contemporary community standards"
would find that the work, taken as a whole appeals to the prurient interest,
whether the work depicts or describes, in a patently offensive way, sexual conduct
specifically defined by the applicable state law, and whether the work, taken as a
whole, lacks serious literary, artistic, political or scientific value.
Id. (citation omitted).
201. See generally Anthony Lewis, The Press:Its Sins and Graces, 73 WASH. L. REV. 609
(1998) (providing a thoughtful analysis by the two-time Pulitzer Prize winning journalist
about the promises and problems facing journalists today).
202. See Jim Squires, The Impossibility of Fairness, MEDIA STUD. J., Spring-Summer
1998, at 66-67 (arguing that, in general, "the professional standards and values of journalism
have gone to hell in a hand-basket, cast out in favor of an entertainment culture with no
moral compass and no concern for fairness--or taste.").
203. See Neil Hickey, Money Lust: How Pressurefor Profit is Perverting Journalism,
COLUM. JOURNALISM REV., July-Aug. 1998, at 28 (arguing forcefully that economic pressures
have eroded traditional notions of news and journalism).
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often associated with philosopher-educator 2 4 Alexander Meiklejohn.
A little romantic fiction, however, may not be such a bad thing
as the next millennium approaches. It may force journalists to
re-evaluate their craft and their roles in democracy. It may balance
the pressures faced in some chain newspaper groups to make a
profit. It may, in other words, reinvigorate the very practice of
investigative journalism. That is the advantage of a narrow test for
determining journalistic status in terms of lofty, albeit perhaps
unobtainable, goals for the press in a self-governing democracy.
The current Madden test for defining journalist leaves plenty
20 6
to protect non-traditional journalists like Matt Drudge
room
of
who actively gather information-information many would call
news-with the intent to disseminate it, through new communications technologies, to the public. Unfortunately, that same standard
leaves too much legal leeway for courts to decide who are journalists based on vague, ambiguous, speculative, and ever-changing
notions of news and entertainment.

204. See generally ALEXANDER MEIKLEJOHN: TEACHER OF FREEDOM (Cynthia Stokes

Brown ed., 1981) (combining a collection of Meiklejohn's educational, philosophical, and
legal writings with biographical information). Meiklejohn "wanted higher education to
develop social intelligence in students," which he defined as "the ability to control one's
social environment."

MICHAEL R. HARRIS, FIVE COUNTERREVOLUTIONISTS IN HIGHER

EDUCATION 46 (1970). Ultimately, he believed "that the college, standing apart from its
social environment, should develop in its students the intelligence to become responsible
citizens of a democratic society." Id. at 163.
205. Meiklejohn wrote that ultimate goal of free speech is "the voting of wise decisions."
ALEXANDER MEIKLEJOHN, POLITICAL FREEDOM: THE CONSTITUTIONAL POWERS OF THE

PEOPLE 26 (1960). Meiklejohn, as professor Robert Post writes, "anchors the First
Amendment firmly to the value of self-government." ROBERT C. POST, CONSTITUTIONAL
DOMAINS: DEMOCRACY, COMMUNITY, MANAGEMENT 270 (1995).
206. Drudge has been attacked so much that he "must begin to feel something a
journalistic leper." Robert M. O'Neil, The Drudge Case: A Look at Issue in Cyberspace
Defamation, 73 WASH. L. REV. 623, 635 (1998).

